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IN THE UNITED STATES COURT OF APPEALS 


FOR THE NINTH CIRCUIT 


ERNEST DOUGLAS BREDE, 
Appellant, 
- No. 21928 
UTED STATES OF AMERICA, 


Appel bee. 


BRIEF OF THE APPELLEE 


JURISDICTION 


This is a timely appeal, i/ by Appellant with retained 
counsel, from a judgment of conviction and sentence for 
violation of the Universal Military Training and Service 
Pee N@tele 50 Appendix U.S.C., §$462(a)]. Jurisdiction in 
Ome Myrstrict Court Was Dpredicaved on Title 50 Appendix U.S.C., 


eee) eno Title YO UIS.Ca, $3231; jurisdiction on appeal is 


i/ A judgment of conviction and commitment was en- 
tered against the appellant, represented at all 
Sueees Of We proceedings by retained counsel 
Clark A. Barrett, on May 23, 1967 (Record (herein- 
atuer Femerned Yo ae RR.) Vol. dye Dp. 10) and a 
Notice of App@ad was fidead the same day. (R., Vol. I, 
@>. li<le; Med. KR. Oriw. F. 37(2) (2). 


atlie 


invoked under Title 28 U.S.C., §1291 and $1294. 


STATEMENT OF THE CASE 


1. PROCEEDINGS BELOW: 

Tie Federal Grend Jury at San Francisco, Gallimeornia, 
returned an indictment on January 18, 1967, in one count 
charging appellant with a violation of Title 50 Appendix 
fee, S62(a@) (R., Vol. I, pp. 1-2). Specifically, the 
indictment charged that "ERNEST DOUGLAS BREDE, defendant 
nerein, on or about May 3, 1966, * * * did wilfully and 
Knowingly fail and neglect to perform a duty required of 
Qamanaer and in the execution of the Universal Military 
lmeeiing and Service Act, es Yemended, and the rules and 
regulations and directions duly made pursuant thereto, in 
Cemeeem@e Gid Tail and neglect to comply with an order of 
Mapercee! DOard FO reporce to said board for instructions 
to proceed to the Los Angeles County Department of Charities, 
Los Angeles, California, (place of employment) to report 
[Oe weno lovwWenl pursuant to such instructions, and to re= 
main in such employment for twenty-four (24) consecutive 
months or until such time as released or transferred by 
beeper authority." 

Ue ve peel laa, > Veeeled ae. eul.ty, and following the 


execution of a jury waiver, the case was tried and concluded 


ae 


on May 18, 1967, before the Hon. Jesse W. Curtis (R., 
Vom, po. 3,24). ay Appellant was found guilty, and 
on May 23, 1967, was sentenced to the eustody of the 
Attorney General for a period of eighteen months (R., 
Vol. I, p. 10). This appeal followed. Appellant is 
presently at large on his own recognizance pending 


appeal. 


B. STATEMENT OF FACTS: 

Appellant registered with the Selective Service 
System at Local Board 57, San Mateo, Cait ounmia, on 
deme UY, 1964, four days after his eighteenth birth- 
dey (Exhibit, a ee Me 2 practicing Jehovah's Wit= 
ness, he was classified in class I-O on September 14, 
Woes, (Bxhibit, p. 12), and a year later, he was 


ordered to report for an Armed Forces Physical Exami- 


nation, (Exhibit, p. 26). He was found fully qualified 


@7. sudge Curtis ordinarily sits in the Central 
Dwemrict of Californie at bes Angeles, but 
at the time this matter came on for trial, 
he was sitting as a visiting Judge in San 
Proarmcisco. 


3/ A certified and exemplified copy of appellant's 
Selective Service file was introduced into 
Spigetce Coe ltagtr es Beeibit 1 (R., Vol. II, 
p. lL). ‘Twat Benibit wes Gesiznated as part of 
gne record onweappeal (R., Vol. I, p. 15), and 
BS before chis Covet as eueh, referred to here- 
imwet eer as Exhibac. 


for induction (Exhibit, p. 38) and accordingly, process- 

ing toward a civilian work aeaiem@ent in lieu of induetion 
was commenced. Pursuant to Section 1660.20(a) of the 
Selective Service Regulations, ay appellant was furnished 

SSS Form No. 152, Special Report for Class I-O Registrants, 
which provided him with an opportunity to submit three types 
of approved civilian work which he felt qualified to perfommn 
and whieh he would offer to perform in lieu of induction 
(Exhibit, pp. 39-42). Appellant returned the form, but 

did not list nor offer to perform any work whatsoever. 
Accordingly, pursuant to Section 1660.20(b) of the Regulations, 
appellant's file was forwarded to the State Director of Se- 
lective Service on December 20, 1965, for the purpose of 
securing from him three types of available appropriate em- 
ployment for submission to appellant (Sxeibit, pe 43). Bae 
State Director responded two days later (Exhibit, p. 44), 

and on January 3, 1966, appellant was mailed a letter listing 
the three types of employment which the State Director had 
specified (Exhibit, p. 45). Appellant returned this letter 
Go Wne local board indicating Ghat he did not wish to perform 


any of the jobs listed, nor any other job (Exhibit, p. 45-46). 


4f The Selective Service Regulations are found in 
the Code of Federal Regulations, Part 1600, and 
ome DePTemse eve: Geierre. go as the Resulations. 
The pertinent provisions of Sections 1660.20(a)- 
(dq) are set forth on pages7-9, infra. 


ie 


Accordingly, pursuant to Section 1660.20(c) of the Regu- 
lations, a meeting was held on March 14, 1966, which was 
attended by the appellant, the members of his local board, 
hnd a representative of the State Director. The purpose 

Df the meeting was to endeavor to reach an agreement as 

. Mee type of civilian work appellant was to perform, 

but no agreement was reached with appellant because he de- 
@memee to perform all of the jobs which were offered (Exapaet 
p. 52). At the conclusion of the meeting, therefore, the 
local board reviewed appellant's file, determined that work 
Geen inetitutional Helper at the Los Angeles County Depart- 
Wememor Charities Was available, was appropriate, and was 

to be performed by the appellant (Exhibit, pp. 12,52). 

Thereafter, on March 15, 1966, appellant was mailed 
a Current Information Questionnaire which he returned on 
March 24, 1966. In that form he listed his present occupation 
as parking garage cashier (Exhibit, pp. 53-54). 

Following receipt of the questionnaire, the then clerk 
Cie Oca DOerc, DUrevant to the provisions of Section 
1660.20(d) of the Regulations, dispatched a letter to the 
Diese or 0: Selecvive Service requesting authority for the 
ordering of appellant to perform the work the board had de- 
termined should be performed (Exhibit, p. 55). That authori- 


zacion was received on April 20, 1966, (Exhibit, p. 56-57), 


bumgmeeccoraingly, an Order to Repert for Civilian Work was 
mailed to appellant on April 22, 1966 (Exhibit, p. 60), 


his number having been previously reacned for induction 
Gy 
(Hemabit, p. 59). Tne order was signed by Barbara Jones, 


on Was employed at that point by the Selective Service 


Sysvem aS 2 any, assigned to appellant's local board ( Flog 
® 
Vout, Dp. 17) 


Mepellant received tne order, but failed to comply 
Wee, NOLifying the local board by letter that as a 
gamer Of conscience, he could not perform the work required 


(Exhibit, pp. 63-65,67). The instant criminal proceedings ensued. 


5/ Section 1660.20(d) of the Regulations provides 
Meee won order Go report for civilian work "shall 
mee be Mesued Urior ©o the Vine vhat the regis- 
Grant would have been ordered to report for in- 
@vceoton Gf ne head nov "been classified in class 
i-0 * * *," In general, registrants in class 
I-A and I-AO who have been found qualified for 
Pebwery Service are ordered for induction in 
Pecucnce on the basis of their dates of birth, 
Mee tie oldest coins first. 32 C.F.R. §1631.7. 
Class I-O registrants are part of the same sequence, 
but as their Selective Service numbers, which are 
eo omened On “ene Demis of chelr birth dates, are 
mocened, they become immediately eligible for 
Civitas Work assigament rather than induetion. 


Gee July 17, 1961, the ldtali board veseed a 
unanimous resolution authorizing clerical personnel 
to sign all forms and orders necessary to the 
Cempletion of leeal beard businesse(R., Vol. ITI, 
oe. 10-207 Bkhibie ©, p. 2). 


art 


STATUTE AND REGULATION INVOLVED 


Title 50 Appendix U.S.C. §462(a) provides in pertinent 


as LTollows: 

**# * any person @ © *ewho in any manner 
Mal Knowingly feil of neglect or refuse vo 
peztotmany duty required of him modes or in tire 
execution of * * * (the Universal Military Train- 
ing and Service Act] or rules, regulations, or 
Birections made purswant to * * * [the Universal 
Miditary Training and Service Act] shall, upon 
Ponviction im any district court of the United 
States of comoetent jurisdiction, be punished by 
imprisonment for not more tnan five years or a 
fine of mot more than $10,000, or by both such 


e) 


fee and imprisonment * * *. 
32 C.F.R. $1660.30 provides in pertinent part as follows: 


Any registrant who knowingly fails or neglects 
ooo ah aes #ronueais wocal board to perform 
Peeikiga work concribveias to the maintenance of 
mae tee liened health, sasecy, or interest in lieu 
Of induction shall be deemed to have knowingly 
failed or neglected to perform a duty required of 
him under * * * the Universal Military Training and 
Service Act, as amended * * *, 


32 C.F.R. $1660.20 provides as follows: 


DETERMINATION OF TYPE OF CIVILIAN WORK 
TO BE PERFORMED AND ORDER BY THE LOCAL BOARD 
TO PERFORM SUCH WORK - 

(a) Ween 2 resistran® in Class I-O has 
imeem 1 OWAd CUenTT ied Tor service im tne Armed 
Denece Satter his ammied Forces physical examination 
Ormmten siGhee cegisetrans was failed to report for 
@r eo Submit) Zo armed forces physical examination, 
Be shakd, within vémdays after a Statement of 
Acceptability (DD Form No. 62) has been mailed to 
Dan Dy the sbocal™~ocard Or within ten days after 
Memes falleq vO report Bor or sunmit to axymed 
ComeCes DitiSa Cou CXaminav#zon, submit to the.ldocal 
M@enrd warce Cyees Of Civilian work contributing 
@ che meinvemence of the mational neabth, safety, 
or interest as Cefined in section 1660.1, which 


-~7- 


Pousti o GO Mo andwaich he offers to perform 
eo, Boece On invo the Armed Forces. Ir the 
lieeal boerd deems any one of these types of work to 
ime @pproprieve, ic Will order the registrant to per- 
momm@ cWen work, but suen order small not be issued 
Meroe to the tmene that the registrant would have been 
mm@erec co report for induction if ne mad mot been 
meecrrreo in Class I-O, uwuniess he has volunteered 
moe such Work. 


(>) If the registrant fails to submit to the 
Semel types of work which he cffers to perform, or 
Mmm. focel Foard finds tnaat none of the types of 


Woen Supmicved by the registrant is appropriate, the 
meee boeerc shail submit to the regisvrant by letter 
enreé tyoes of civilian work contributing to the main« 
Bemmice of the national health, safety, or interest 
@s defined in section 1660.1 whicn it deems appropriate 
mee vie Yeégtsvuranct to perrorm in lieu of induction. 
[ae Nepistranc, Witkin wen days after such letter is 
farted to him by the tocal board, shall file with the 
boora@ a Statement thac he either offers to perform 
one of the types of work submitted by the board, or 
meme, me does mot offer to perform any of such types 
meme 0 CS Ce Serent ofrers to perform any one 
Oe Limeee TyUes Of work, he small be ordered by the 
Meee DOeka CFO perform: such work in lieu of induction, 
mee Such order shall fot be issved prior to the time 

meet vee resistrant would nave peen ordered to report 
Mee 2 ucLiOn it he Mea not been classified in Class 

~=-0O, unless he nas volunteered for such work. 

(c) If the local board and the registrant are 

Mnaple to agree ud0on 2 type of civilian work which should 

meer ormed by vwRe registrant in lieu of induction, 

We State Director of Selective Service for the State 

me Wmech Ves tHcel board is located, or the representative 
Of Such State Director, appointed by him for the pur- 
pese, Smell meev Wita time local board and the registrant 
emG@ Ofer his assisvance in reaching an agreement. The 
eC@ek Deaernd smell Wail to the registrant awnotice of 

une time and oiace of this meeting at least 10 days 

before ‘the date of the meeting i aercemenc is meeiched 
at 6Nis mMeeving, the reszistrant shall be ordered by 

eme locel D@ara To periorym work in liveu of induction 

in accordance with such asreement, but sucn order shall 
not be issued prior to the tinte that the registrant 

MoulG heve been ordered to reoorc for induction if he had 
new been classified in Class I-0, unless he has volunteered 
Hor SUCH gor. 


(a) if, aver the meeting referred to in paragraph 

(c) of this section, the local board and the registrant 

are still unable to agree upon a type of civilian work 

which should be performed by the registrant in lieu of 

induction, the local board, with the approval of the 

Director of Selective Service, shall order the regis- 

trant to report for civilian work contributing to the 

mainvenance of the national health, safety, or interest 

as defined in section 1660.1 which it deems appropriate, 

but such order shall not be issued prior to the time 

that the registrant would have been ordered to report 

mor tPnawetion if he had not been classified in Class I-0, 

unless he has volunteered for such work. 

OURSTICNS PRE See D 

Whether the Order to Report for Civilian Work which 
ppellant refused to comply with was properly issued, and 
nemmer the failure of appellant's local board to consider 
i omerent Information Questionnaire, which merely reflected 
1 change in his current employment from one menial job to another, 
mounved to a denial of due process sufficient to relieve 
(Opemmuamt Of the duty to comply with that order. 

SUMMARY OF ARGUMENT 

Because it was mandatory under Selective Service Regu- 
\Qreees veal appeldant"s order issue upon receipt of the 
approval of the Director of Selective Service, his number 
1aving already been reached for induction and there being 
nOCaamc Turther requireing the loeal board's consideration, it 
waS proper for Barbara Jones, a local board clerk authorized to 
Sign all forms and orders necessary for the completion of local 


ooard business, to issue the order over her signature without 


rUrmmer acthon by the leead board. 


ARGUMENT 


THE ORDER TO REPORT FOR CIVILIAN WORK WAS PROPERLY 

ISSUED AND APPELLANT WAS NOT DENIED DUE PROCESS 

It is appellant's position that the order to report 
for civilian work underlying this prosecution was improperly 
issued, and further, that he was denied both substantive and 
procedural due process, thereby relieving him of c¥imined 
responsibility for the offense charged in the indictment. 
His argument with respect to both assertions derives from 
the fact, uncontroverted by the Government, that following 
the meeting of March 14, 1966, between appellant, members 
of the local board, and a representative of the State Director 
of Selective Service, no further action was taken by the board 
Beeelt vorior to the preparation and mailing of the order in 
question by one Barbara Jones, who, as appellant stresses, 
was at that time a mere clerical employee of the board rather 
than the board Clerk. 

As is apparent from the record before this Court, witn 
particular reference to the Exhibit, following the March 14th 


meeting, appellant's processing toward a civilian work assignment 


6/ Appellant has specifically disclaimed any procedural 
Or Subse val wemerrer comeerning local board action 
prior to March 14, 1966, and hence the Government's 
brief focuses, as does appellant's, on the pertinent 
actions of Selective Service from that date forward. 


-1Q- 


was completed entirely by clerical personnel. Pursuant 
Gaumeac Was apparently customary procedure, a local board 
clerk mailed appellant a Current Information Questionnaire 
on March 15, 1966, which he returned nine days later bearing 
the notation that he was currently employed as a parking 
garage cashier. Following receipt of the questionnaire, 
@e clerk, without placing appellant's file again before 
@me local board, routinely forwarded a letter to the Director 
of Selective Service which requested authorization for the 
ordering of appellant to perform the work which the board 
had determined at the March meeting he should perform. U 
tigers authorization was received in the local board office 
approximately one month later, and the order was promptly 
Meited, heaving been signed by Barbara Jones. 

It is the Government's position that the procedure 
followed, as set forth above, was entirely proper. On March 


14th, the local board fully completed all of the aspects 


T/ 32 C.F.R. §1660.20(d) requires that the Director 
@i Selective Serviee, approve the partieular work 
assignment which the local board wants to make, 
and customarily that approval is sought by means 
of a form letter prepared by a clerk. 


soi) ~ 


ofWsppellant's processing which required any exercise of judgment 
Ommemeeretion, and there remained, accordingly, in order to 
‘complete the processing scheme established by $1660.20 of 
Game letions, the mere formality of securing the Director's 
Sae@meoval of the work they had determined appellant was to 
pemeerm. As reflected in the Exhibit at page 52, tne board 
Gumewet C&te fully rewiewed appellant's file together with 
the Gmeormation he had provided at the meeting, which was 

ie 
Goweme etiect that he would perform no work whatsoever, and 
based on such review, determined that he should be ordered 
Gemeoer 2 oie Los Anmeeles County Department of Charities. 
Uae er, novhing wes added to apovellant's file except the 
CUmeeme Biformation Questionnaire, and it is submitted that 
Ue “la nov require assessment by the loeal board. It merely 
retiectved his current emoloyment, which was essentially mental, 
cove tome “Ss escertion tweet he would not accept 
any assignment whatsoever from the local board, it is apparent 


tnav no useful pvurvose would have been served by bringing that 


ni] Pies 


8/ 


information to the board's attenvion. 
Thus, when the Director's approval was me@erves), there 
fae nothing to do except issue the OvGer, 42nd it ls submitted 


9/ 
al oe eatitingens 


tame even though the Regulation provedes tmar che logel 


po@rd, with the approval of the Director of Selective SeTT Lée; 


ents ewe = tt 


glumeohder the registrant to report for civilian work * * *, 


there was nothine imoroper in the procedure Miss Jones followed. 


i) mses 
Mppellant's number had already been reached Lor Gimdwetion, aud 


inesmuchn as under those circumstances issuance of the order 
10/ 
Wes mandatory, it is apparent that the board should not 


Teeo Gees Goe board's fabbure 
© cexrsider Poe iommetion submitted amounted 

BO @ denial cf Substenvitive and procedural cue 
precess es ewe Wo weliveve him of criminal 
Beevers bility #* his failure to comply with 

mer Oder, Yhut it is»eleer Ghat his argument 

me eiice feserd 1s devoid of amy Merit. The board 
MGs cCOrveainiy not reacuifed to consider essentially 
mesnineless @hrormation, end in any event, it is 


C7 Papellent kes asse 
tH 


Spherene thet aopelian’ could mot have been prejudiced 
thereby. And of course it is well settled that the 
feabure of a local board to accord @ registrant 
Weme DO. OeCdEre SWecested in tne Resulations wnich 
Gees rot prejudice pam We | mot chen wel Leye=ihe 
vesistrant @i Hae aducy vo comply with the board's 
Subsequent order. VYaich v. United States, 283 
Peeecos Coetiz. 1960). ~~” &»&» © 

WJ 32 C.F.R. §1660.20(4). (Bmohasis supplied) 

iQ?” 32°C. FeR. §$1660.20(d) clearly requires the issuance, 
MOO receipe of the Directors approval, of a ee a 
More Ofager Bo 2ny L=0 Feecwetranc who at that poin 
would already have peen reached for induction saci 
he peen liable therefore. 


La 
225), Ores 


news Deen required to meet again me 
carrying out a procedural rormeality. Pea Singe ald of 
the board's clerical personnel had been expressiy authorize 


bate tocel board to sign all forms Ohd orders necessary 


for completion of local board business, it follows that the 
{ i 
OGM @s Sssued wes velid, and that accordingly, appellant 


mee De meld criminally responsible for his willful failure 


ig Gerecstiniy at wes “Moe incumeent upon che iocal 
Deere, a6 appellant supgesvs, co again determine 
maar Work was currently avatiebie in Los Angeles. 
Tney made such a determinatic om on March 14th, end 
™ aay Gwent, iT snould be soluvely Clear Tit 
eppellant is in no powiton BO. Ben SC any guegscion 
@e So ce evaibabiiity of tne emoloyment he was 
G@uvrecsed to Dertormm since ne hed no invention of 
peetcrming it anywey. 

lay weipei@ent, with reference to $1604.59 of the kegu- 
Wee 10ns, mekeeiuch of tre fact that at tne time 
She signed the order, Barbara Jones was not "she 
Cierk” of the local board, but rather, was merely 
mee Gs wmecir sevens! clérical empicyees. Thar 
seution provides "(o)fficial papers issued by a 
J@oe. Oem” Mey be Stgmed Dy the clerk of the 
hocel os om” fe 6 @eurvhoriged ce do so by 
peeClweion duly adootvec by *™® * *® the local boara, 


Dut . * Susmiasoea oes 16 should not be con- 


Perecod co UROUTY Mimit the authority of the local 
mOee@ co delegate purely ministerial functions. 

Pema in any event, iv is apparent that apoellant 
eoula not Nave been orejudiced by so slignt a 

Gey 1acion itrom bane peeeiee Mecce, of che provision, 
Peevieularly in yviliew of che fact that he hed no 
WAVENE eon of reporting in any G2-me. oce Kenc v. 
mere Sueabes, 20/7 Pied 23% (9th Cir. 1953); 

Waites States v. Lemme n. eee) cOO (3rd Cir. 
igety, cert. Genied 390 U.S. 919 (1965) 


eo 


dine * 


— d+ oO a oa 78 + fa ee 
“OGieelUS Chav the juagmente ce 


p Cem Covermment respectfully 


J@RROLD M. LADAR 
Assistanc United States Attorney 


=e 


CERTIFICATE 


— certify that, in connection Mien the preparation 
bf @ais brief, I have examined Rules 18, 19, and 39 of 
she United States Court of Appeals for the Ninth Circuit, 
and that, in my opinion, the Eonecolmepruet Ls in fuli 


compliance with those rules. 


en A SY 


PAUL G. SLOAN 
Assistant United States Attorney 


No. 21928 
BREBE vy. UNITED STATES 


CERTIFICATE OF MAILING 


mee Ue wee City cat three copies of the foregoing 
srtet = Gee Yepe ice were Mailed this date, certified mail = 
p@meoeteceipt requested, to Clark A. Barrett, Esq., 315 
otemeniery Peeeel, sae rranciseo, California, Attorney for 
Appellant. 


BeGaD: Jaruary 22, 1968. 


%, ike, 


igus Sa ee 
PAUL G. SLOAN 
Assistance Univecd States Avtorne|, 
No. 21928 


BRE vy. UNITED STATES 


